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al{ anfh gr 3rat 3mgr a rials 3rra aar & it as sr am?g a uf zqenfen,fa ft4
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0 ~ tl-<cbl'< cpf TRJ"lffUT~

Revision application to Government of India:

() tu qi grca 3r@fu, 1994 #t err oraa Rh aag n nai a aR i arr err at
\j1:f-'cfRT cB" ~$2.f+1 q{{"gcb cB" 3Rflmgeru 3r4at 3efh fa, rd l#I, fclm ½?llW-l, m
fart, aft ifra, Ria {laa,i f, { fa#t : 110001 st #6t ftaft
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

Oi) ~~ c#l- "ITTM mmua }ft taar f}Rt roan zu 37z cBl-<-.&11 zq
fa#t quern k aw rasrn ma a Ga g; f , ur fan8t rustn zu aver i ark as fa«ft
altar i zn f0Rt osm 'st mr l 4fanhr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a ':f.@rehouse or to
another factor1 or from one warehouse to another during the course of proces~~.- .-.o,~-~~~.~ods in a
warehouse or in storage whether in a factory or 1n a wareho_use. (:,f-:;t~<-;~
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() Ta # are fa#t z, zur gar f.i.qffaa 1=flcYf -qx m 1=flcYf faff sir zcan ea
. 1=flcYf -qx '30-IIG'i ~ cB" ITTcmicit#a are fa»Rt r, ua Raffa ]

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTdli '30-11 G'i cBl" '30-11 ea zyea yam a fg it sq€h #fee mrr at r{ & ail hh sr
Gil gr snr vi Pru a q1Ra srzga, sr4@le # tr qf at x=r=rll" -qx m GflG' if fctrrl
anfefa (i.2) 1998 tTRT 109 &RT~~ ~ "ITT I

(c) Credit of any duty allowed to be. utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ala area zyc (rah) Rmra81, 2001 cB" f.n:rr 9 cB" 3TTf<@ fclP!Fcft:c', m~ ~-8 if
al ,fit #, )fa srr uf mg hf fa#ia ft m fare-srgr vi sr4ta
37r#gr #6t tat ufji a mer fr mar fhu um alfeg Ira rr alar z.l gr gff
cB" 3TTf<@ tTRT 35-~ if Amm=r i:#1" # 4rat a a re1 €tr--6 'cfRi1R cBl" >!Rf ~ ~
afeg I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@3ma arr ui iaa a v ala u?) zn sa a zit u) 200/-6)
Tar #t ug sit urf i+an g ara a var zt at 1000/- cBl" ffl~ cBl" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zca, tu qrzgca vi var a 34l8a nzn@raw a 4f 3rf)a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at qraa z]ca 3rfezm, 1944 cBl" tTRT 35-"#r/35-~ * 3Rf<@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) saafRra qRb 2 («)a i aarg air k rarat at or@ta, 3flr #tr zea,
a#tusr«a zca vi ala 3r4hr nrznf@raw(free) t ufga 2flu 4)8at, izarsra
24al, sg4I] 44dT , 347al ,f@TR,I(Gld-asooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to • the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(AppE3al) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) qR z 3reg i a{ pa am#ii a rm4gl star t° at scat a ilg fg #la cBT :fTaR
-3q1cra ~ if Fcnm urn afy sa a stag st fa @W Y<ifr cITT4aa fez
zqenrferf 3@))1 nrzn@raw at va 3r@ n a4tu -<cb I'< at va 3ma fa5zu uar &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

--llllll6-1ll ~~ 1970 "lf~ c#l"~-1 siaf Re,fRa fag Tl sad
3re4a zr {Gara zenfenR Rofu 7f@art #a an2er r@ls t va ,far &.6.so ht
qrar1la zrca feaz at zr fg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z it iif@ cai at f.:tzj?{ UI a an fr#i #t sit ft ea "11 cbrtc't fcnm \i'lTcTT t° \Jll"
#tar zrca, 4tu sqla zrca vi ha1a a@#tu nznf@raw (ruff@f@) fzu, 1982 if AmcT
t° I f

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o fl zca, a1 sgrai zycs gi hara a4l#tu nnf@aor(fRrec),
>ITT[~ # Ta # afar,Demand) vi is(Penalty) "cbT 10% 119wrrc1JBT
efraf?rzraif, sf@raaaWIT 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

au3nrayeaiash siafa, mfr @hu "afar a6tmrf"(Duty Demanded)
a. (Section) is+D# a<afefRaif;
zs faaaak2fee a6lft,
au hr@z3Refitafa6#aa2aft.

> uqasr via cnflqzkqasrr8tgear±, er@lea nRa ar #sf@gq sat@u+
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Ru!es.

z32huR arfqfrswr#qrssizres srrar zyesr avs f@4a1f@a gt atii fg mg zyeasa10%
apraruailsi kaeus Ralf@a gtasaus# 1o4ratu#lraftl

In view of above, an appeal against this order shall lie before the Tribu~~~eayment of
10% of the duty demanded where duty or duty and penalty are in dispu;~~,~~p_:_t_ .~,~~·!\where
penalty alone IS In dispute. I::~·r,;, (' :· ',."<?}'€:i
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F.No. GAPPL/COM/STP/1577/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Sunitaben Rutul Thakar, 16/A, Jay Avenue,

Behind Avani Park, Vejalpur Road, Ahmedabad (hereinafter referred to as "the appellant)

against Order-in-Original No. 111/WS08/AC/KSZ/2022-23 dated 13.12.2022 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner, Central GST,

Division VIII, Ahmedabad South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AXFPT9071 L. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income of Rs.

12,38,900/- during the FY 2014-15, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of required

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/Div

VIII/O&A/TDP/207/AXFPT9071 L/2020-21 dated 21.09.2020 demanding Service Tax

amounting to Rs. 1,53,128/- for the period FY 2014-15, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1), Section

77(2) and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,53,128/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further (i)

Penalty of Rs. 1,53, 128/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under
Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal, inter alia, on aefe.' grounds:

4

0

0



0

0

F.No. GAPPL/COM/STP/1577/2023-Appeal

0 The appellant were engaged in the business of Food supply, i.e. Lunch Box (Tiffin)

The food supply provided by them were exempted under the Entry No. 19 of the Mega
/

Exemption Notification No. 25/2012-ST dated 20.06.2012.

The appellant is falling under the small service tax provider and the value of services

provided by the appellant has never crossed the basic exemption limit of Rs. 10.00

lacs.

o Further the appellant is currently resides with her husbar.d at Ukraine and comes to

India occasionally as in the current time there is. war between Russia and Ukraine and

her husband has lost his business and also her residence, so she was not in a peace of

mind and therefore was not available for personal hearing.

The show Cause Notice issued by the department is time barred even invoking larger/

extended period of five years.

4. Personal hearing in the case was held on 25.08.2023. Shri Kamlesh Jain, ACA,

appeared on behalf of the appellant for personal hearing and reiterated submissions made in

appeal memorandum. He submitted that the appellant provided Tiffin services. The same is

exempt from Service Tax. Supporting documents are attached with the appeal. He requested

to set aside the impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum & during the personal hearing and documents available on

record. The issue to be decided in the present appeal is whether the impugned order passed by

the adjudicating authority, confirming the demand of service tax against the appellant along

with interest and penalty, in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period FY 2014-15.

6. It is observed that the main contentions of the appellant are that (i) they were engaged

in business of food supply i.e. Tiffin Service during the relevant time and the said service is

exempted vide Sr. No. 19 of Notification No. 25/2012-ST date:l 20.06.2012 and therefore,

service tax is not leviable; (ii) the show Cause Notice is time barred even invoking larger/

extended period of five years.

6.1 It is also observed that the adjudicating authority has confinned the demand of service

tax vide the impugned order passed ex-parte.

5
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7. I find that in the SCN in question, the demand has been raised for the period FY 2014-

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in JTR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

8. I also find that the appellant have also contended that the demand is barred by

limitation. In this regard, I find that the due date for filing the ST-3 Returns for the period

April, 2014 to September, 2014 was 14" November, 2014 (as extended vide Order No.

02/2014-ST dated 24.10.2014). Therefore, considering the last date on which such return was

to be filed, I find that the demand for the period April, 2014 to September, 2014 is time barred

as the notice was issued on 21.09.2020, beyond the prescribed period of limitation of five

years. I, therefore, agree with the contention of the appellant that, the demand is time barred
in tenns of the provisions of Section 73 of the Finance Act, 1994. Therefore, the demand on

this count is also not sustainable for the period from April, 2014-t0September, 2014, as the
. ~<-(\ ~ ;;,;-,__:--...,es,p»[a » ±&

%j6 · "-.-,,$3
, +

"' · ............_,.~

0

0



0

0

F.No. GAPPL/COM/STP/1577/2023-Appeal

same is barred by limitation. In this regard, I also find that the adjudicating authority has not

taken into consideration the issue of limitation and confirmed the demand in toto.

9. As regard the contention of the appellant that their services are exempted, for ease of

reference, I reproduce the relevant provision of Sr. No. 19 of Notification No. 25/2012-ST

dated 20.06.2012 as amended, which reads as under:

"NotificationNo. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (0) of

section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the

said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated

the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part

JI, Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th

March, 2012, the Central Government, being satisfied that it is necessary in

the public interest so to do, hereby exempts thefollowing taxable services from

the whole ofthe service tax leviable thereon under section 66B ofthe said Act,

namely:-

] .
2 .

19. Services provided in relation to serving of food or beverages by a restaurant,

eating joint or a mess, other than those having the. facility of air-conditioning or

central air-heating in any part of the establishment, at any time during the year;

9 .1 On scrutiny of the documents submitted by the appellant viz. Profit & Loss Account,

Form 26AS, ITR & Computation of Income, it appears that the appellant were engaged in

Food Supply Services i.e. Tiffin Service, which was exempted from service tax as per Sr. No.

19 ofNotification No. 25/2012-ST dated 20.06.2012 and the appellant not required to pay any

service tax on the income of Rs. 12,38,900/- received by them during the FY 2014-15. Since

the demand of Service Tax is not sustainable on merits, there does not arise any question of

charging interest or imposing penalties in the case.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of income received by the appellant during the

FY 2014-15, is not legal and proper and deserve to be set aside. Accordingly, I set aside the

impugned order and allow the appeal filed by the appellant.
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11. zrfla #afrtafRt n? zfaa Rqzrr aqa a@a#furstar%1

The appeal filed by the appellant stands disposed of in above terms.

$%y
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

intendent(Appeals),
Ahmedabad

By RPAD I SPEED POST
To,
M/s. Sunitaben Rutul Thakar,
16/A, Jay Avenue, Behind Avani Park,
Vejalpur Road, Ahmedabad

The Assistant Commissioner,
CGST, Division-VIII,
Ahmedabad South

Date:

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VIII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
8 Guard File
6) PA file
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